HR/PAYROLL SCHOOL FACT SHEET No. 4
“AWOL” (UNAUTHORISED LEAVE) DISMISSALS
Despite there being a wide range of types of time off available to employees, employers are regularly faced with situations where employees do not turn up for work when expected. A common question faced is whether the employee has effectively resigned by failing to attend work.  In employment law terms, the answer is almost certainly “no”.  The employment relationship is a legally binding contract (whether in writing or not) and one party cannot unilaterally assume that the other party has ended that agreement. So, if you do not hear from an employee, they definitely have not resigned and the employment relationship continues.

Clearly, you cannot ignore an absent employee indefinitely, but it is up to the employer to take action to bring the employment to an end fairly and safely (unless the employee submits their resignation, in which case ask for that to be put in writing). 
A step-by-step process along the lines below should be followed to resolve the matter:-

Step 1:
Try to make contact with the employee by phone, via friends, colleagues, family members etc. If no contact is made, write to the employee, expressing your concern about their absence, note the date that they have been absent since and that they have failed to make contact with you. Advise them that their absence is unauthorised and in breach of absence reporting procedures and that they need to make contact with you by a specific date (only a few days). Warn them that if they fail to make contact by that date, they will be regarded as being on unauthorised leave and their pay will be suspended. You should consider sending the letter by recorded/signed for delivery as well as by first class post.
Step 2:
If there is no response following Step 1, write to the employee re-iterating your concern for their absence. Point out that they have been absent since (date) and that you have had no reply to your letter under Step 1 above.  Inform them that their absence is regarded as unauthorised and that their pay has been suspended from (date). Ask them to make contact by a given date (a few days/probably no longer than a week) and unless they do so, you will need to consider their continued employment in accordance with the Disciplinary Policy and Procedure. You should consider sending the letter by recorded/signed for delivery as well as first class post.

Step 3:
If there is still no response following Step 2, arrange an Investigatory Meeting to give the employee the opportunity to present their own case. Write to the employee to invite them to the meeting to discuss their unauthorised absence and the reasons for it. The employee could be given the opportunity to present a written submission if they cannot/choose not to attend the meeting in person.

Step 4:
If the employee fails to attend the meeting, you should schedule a Hearing and inform the employee of the date and arrangements for it. In the letter, you should advise them that, if they fail to attend the Hearing, you will conduct the Hearing in their absence and make a decision in their absence, based on the information you have available to you at that time. You could ask the employee to submit any representation they wish to make in writing if they cannot physically attend the Hearing in person.

Step 5:
If the employee fails to attend, hold the Hearing in the employee’s absence.   Consider all the information you have available to you to make a decision (probably very little unless the employee has submitted something) and make your decision.  Before deciding to dismiss an employee, the employee’s length of service, previous reliability record and any explanation given should be taken into account. The decision is likely to be dismissal on the grounds of gross misconduct for prolonged unauthorised absence.

Step 6:
Write to the employee to inform them of the decision.  The date of any dismissal would be the date that the employee is deemed to have received the notification of dismissal so allow 2 days for postage.  You are strongly recommended to send the letter using recorded/signed for delivery in addition to first class post.    The dismissal letter should outline the employee’s right of appeal against dismissal. 
In practice, if you have got to the Hearing stage and have still not had any contact from the employee, it is unlikely that you will ever see them again.   Even so, it is not worth risking an unfair dismissal claim from an employment tribunal when a fair process (above) is easy to follow. 

Refusal of a request for holiday

If an employee requests holiday and permission is refused, this should be put in writing and the letter should contain a warning of possible disciplinary proceedings if the employee ignores the refusal and takes the holiday anyway. If the employee absents themselves, the employer should still hold an investigatory meeting and Hearing (in line with the Disciplinary Policy and Dismissal Policy) to consider the matter and take into account the employee’s previous record, length of service and any other submissions they make.
Advice from HR

If you need advice in specific absence cases of this nature, please contact the Schools HR team.  Following discussion, we can supply template letters to the School to send to an absent employee. 

Under no circumstances should a School take formal disciplinary action against an employee without seeking HR advice in the first instance.

TEMPLATE AWOL EMPLOYEE -  #1
SCHOOL HEADED PAPER

PRIVATE AND CONFIDENTIAL

Employee Name

Address

Dear

(date)

I note that you have been absent from the School since (date)/failed to return from your holiday when you were due (date) and we have not had any contact from you since that date to explain the reasons for your absence, despite attempts by the School to make contact with you by phone/text (insert other methods).  I am very concerned about your well-being and would ask you to make contact with me by (date).

Whilst I appreciate that you may have genuine reasons for your absence, you are aware that you are required to report any absence to the School.  If you fail to report your absence, your continued absence will be treated as unauthorised and if I do not hear from you by (date – as above) you should be aware that your pay will be suspended from the first day of your absence.

You should also be aware that continued unauthorised absence may be treated as a disciplinary matter in accordance with the Code of Conduct and Disciplinary Rules.

I look forward to hearing from you at your earliest opportunity, and by (date) at the latest.

Yours sincerely

Name

Job Title

TEMPLATE LETTER - #2
PRIVATE AND CONFIDENTIAL
Name

Address

Dear

(date)

Further to my letter of (date) the School has still had no contact from you to explain your current absence.   As per my previous letter dated (date)  therefore, your absence is being considered as unauthorised and your pay has been suspended from (date – first day of absence).

As previously advised, you are in breach of the rules for reporting absence and are being regarded as taking unauthorised absence – these could be regarded as disciplinary matters. 

I would urge you to make contact with the School to explain your absence by (date) at the latest.  Failure to do so will leave the School with no alternative than to take steps to deal with the matter accordingly, in line with the Disciplinary Policy and Procedure.  
I look forward to hearing from you by (date) at the latest.

Yours sincerely

Name 

Job Title

