
HR Fact Sheet - Fixed Term Contracts

What is a fixed term contract?

A fixed term contract is defined as a temporary contract that:-

a) will end on a specific date

b) will last for a specified period of time

c) will end when a specified task has been completed.
A fixed term contract differs from other types of temporary contracts and a brief explanation of these is given below for clarity:-

Casual worker
A casual worker is someone who undertakes periods of work with breaks in between where no work is performed.  With this arrangement, there is no obligation for the employer to offer any work and no obligation for the individual to undertake any offer of work.

Agency worker

An agency worker is someone who is supplied through an employment agency to carry out agreed tasks. They are the employees of the Agency and not the School. The School would pay the agency for the provision of the worker but is not responsible for paying the individual. Schools need to take regard of the Agency Workers Regulations 2010 when taking an agency worker. See section below on “Protection against less favourable treatment.”
Why should I use a fixed term contract?

Fixed term contracts should be used for limited or short-term work periods. Fixed term contracts should not be used to substitute probationary periods. Nor should they be used generally for the employment of NQT’s.
Who should be employed on a fixed term contract?

Examples of fixed term employees include:

· An employee hired to cover specified periods of absence (e.g. maternity or long term sick leave). 

· An employee recruited to cover for peaks in demand and whose contract expires when demand returns to normal levels. 
· To cover for a seconded member of staff

· To provide support to pupils with a statement of special needs for a defined period

· Because of an anticipated fall in the number on roll at the School which will result in a reduction in the staffing needs at the School

· To provide cover in a subject area where a reduction in the staffing requirement is planned

· Where a review of the School’s budget is pending which is likely to result in a reduction in the School’s staffing requirements
· ‘Seasonal’ workers that have contracts for a short period or task that ends when the task is completed.
In cases where a School is considering recruitment for a fixed term in anticipation of a reduction in staffing requirements, there should be real evidence that the reductions are planned or already agreed. This would be necessary in order to defend any challenge to the issue or use of fixed term contracts.
How long should a fixed term contract last?

Fixed term contracts vary in length and there is no set period. Fixed term contracts can last for a few months to a few years (for example, a Teaching Assistant employed to support a designated child with a statemented need may be employed for several years).  Managers should be aware of renewing successive fixed term contracts as after two years continuous service an individual will have rights to a redundancy payment and after 4 years, this may make the employee permanent, irrespective of them having a fixed term contract.
When does a fixed term contract become permanent?

An employee that has had fixed term contracts successively renewed and has acquired four years continuous employment should be considered a permanent employee.  This four-year limit was introduced to prevent employers from abusing the use of successive fixed term contracts to limit employees’ employment rights. 
KEY EMPLOYMENT RIGHTS

From day one:

· An employee has the right not to be unlawfully discriminated against on the grounds of sex, race, disability, age, sexual orientation, pregnancy and maternity, gender reassignment, marriage or civil partnership and religion or belief under the relevant anti-discrimination legislation.

· An employee may claim for breaches of contract and is protected for “whistle blowing”.
· The employee will be eligible to be considered for suitable alternative opportunities. If a suitable alternative exists and is not offered the employee could claim unfair dismissal*.
· An employee has the right not to be unfairly dismissed for any other reason.  
· The employer must follow a dismissal procedure which meets the standards set out in the Employment Act 2002 (Dispute Resolution) Regulations 2004. The procedure set out in this document meets this standard.

*NOTE: Unfair dismissal with one year’s continuous service only applies to employees employed before 6th April 2012 (or any that have eligible continuous service). Employees employed on or after 6th April 2012, and have no eligible continuous service, will need to accrue 2 years service before being able to raise a claim for unfair dismissal.

After two years continuous service:

· An employee will have the right to a redundancy payment.
· Those employed after 6th April 2012 who have accrued 2 year’s continuous service have the right to raise a claim of unfair dismissal.
After four years continuous service:

· Successive renewal of fixed term contracts that leads to four years continuous service will consider the employee permanent, except:

· If it is the first fixed term contract (and an renewal/extension has not been applied),

· Government Training Schemes (except New Deal employees),

· Agency Workers,

· Apprentices and Students (where it is part of a higher education course and not where it is a holiday job that is not part of their course).
Protection against less favourable treatment
Under the Fixed Term Employees (prevention of less favourable treatment) Regulations, individuals employed on fixed term contracts must not be treated less favourably than permanent employees doing the same, or largely similar, roles.

Employees on a fixed term contract have the right to:-

· The same pay and conditions

· The same or equivalent benefits package

· Automatic enrolment into an occupational pension scheme, subject to eligibility
· Be informed about permanent employment opportunities within the organisation

· Protection against redundancy or dismissal because they are on a fixed term contract.
How do I end a fixed term contract?
Generally, an employer needs to give notice of the contract reaching an end in the case of a fixed term contract, even where the end date for the contract is the date that was agreed at the outset. Failing to renew a fixed term contract is still regarded as a dismissal in the eyes of the law and the employee has the right:-

· Not to be unfairly dismissed

· To a written statement of the reasons for dismissal

· To a statutory redundancy payment (after two years’  local government service)

· To a minimum notice period of the contract ending, if it is to end before the agreed date, task or event for which it was given.

The following three-step process should be followed to terminate a fixed term contract:
· Step 1: Write to the employee advising of the reasons for considering the ending of the fixed term contract. Invite the employee to a meeting to discuss this further. The employee is entitled to be supported by a trade union officer or a work place colleague at the meeting.
· Step 2: Meet with the employee (and their representative, if applicable) within a reasonable timescale to discuss the ending of the fixed term contract and alternatives (such as redeployment). At the conclusion of the meeting inform the employee in writing of the decision/outcome. The employee must be informed of their right to appeal this decision.
· Step 3: If the employee appeals the decision then a further meeting must be held within a reasonable timescale to hear this and consider the case presented. At the conclusion of the appeal meeting the employee must be informed in writing of the final decision/outcome.
If a fixed term contract is terminated before the agreed end date, it is possible for an employee to make a claim for breach of contract, unless the reason for the dismissal is related to misconduct.  .
Termination of a fixed term contract and redundancy

Any individual with over two years continuous local government service (as defined within the Local Government Modification Order) has a statutory entitlement to a redundancy payment if their fixed term contract ends in circumstances which constitute redundancy (i.e. a diminished need for work of a particular kind or in a particular location or the ceasing of a particular kind of work in a particular place).

NB. Remember that continuous service refers to continuous local government service, not just service with the current School. 

Fixed term contracts that rely on external funding

Care should be taken when issuing fixed term contracts that are based on the School receiving external funding, especially if the funding is likely to last more than 2 years. If the funding ceases, the School could be liable to pay a redundancy payment based on total continuous local government experience.  If the individual has previous continuous local government service the School is advised to consider putting aside some of the funding to cover a redundancy payment. 

Selection for redundancy on the basis of fixed term contract status

In the event of a potential redundancy situation within a School where a selection process and criteria are required to select those to be made redundant, to make a selection on the grounds of fixed term status is only likely to be fair and appropriate in very limited circumstances.   It may be justified where the fixed term contract has been issued to complete particular tasks.

In any other circumstances, permanent employees and those on fixed term contracts should all be considered together as a group with appropriate and fair selection criteria applied to them equally.

Fixed term contracts and NQT’s

A fixed term contract should only be issued to employ an NQT in the instances set out on page 1 of this Fact Sheet. Use in any other circumstances is not good practice and is open to challenge. They should not be used as a probationary period for NQT’s.
Fixed term contracts to cover for maternity leave, additional paternity leave, adoption leave or sickness absence
If a fixed term contract is used to cover the absence of an employee for one of the reasons stated above, the School needs to insert an express – clear and unambiguous - clause into the fixed term contract to make it clear that the fixed term contract will come to an end on the return of the employee from the absence.  An example of such a clause is as follows:-

‘This offer is for a fixed term specifically to cover the absence of (name of employee) and the contract will terminate on the return to work of this employee.’
This will avoid the School becoming liable to allegations of unfair dismissal or breach of contract if the contract is terminated before the stated end date within the fixed term contract or for any redundancy payment as the dismissal under these circumstances would be for “some other substantial reason” and not for redundancy reasons.  The School would still need to follow a fair procedure to bring the contract to an end, as set out in this Fact Sheet.

If you are considering issuing a fixed term contract in these circumstances, you are advised to speak to your HR provider in the first instance.

Appendices to this Fact Sheet
Letter 1 – Invitation to a meeting to discuss ending of a fixed term contract

Letter 2 -  Follow up to meeting – confirmation that fixed term contract will end

Letter 3 -  Response to appeal against ending of fixed term contract

Letter 4 -  Letter giving outcome of appeal – fixed contract will end

Letter 5 -  Letter confirming end of fixed term contract – no employee objection

Letter 1 
To be typed on School Headed Paper

Date

Strictly Private & Confidential

Name

Address

Dear 
Fixed Term Contract as (Insert role)

As you are aware, your employment as a Fixed Term (Insert role) is due to come to its natural conclusion on (Insert date). I would therefore like to meet with you on (Insert date and time) at (Insert location) to discuss this.

If these arrangements are not suitable please could you liaise with (Insert name) to arrange a suitable alternative.

(Insert name & role) will be in attendance to take minutes and you may, if you wish, be accompanied by a trade union representative or some other person of your choice.
You may also submit written representations for consideration either in addition to, or in place of, oral representations. These should be given to my by (date in advance of the hearing). Similarly, you will be issued with any documentation that it is planned to discuss at the meeting.
Please confirm your attendance to (Insert name) by (Insert date) and advise of name of the person who will be accompanying you, if any.

If it is not possible for your fixed term contract to be extended or for you to be redeployed this would mean that your contract would end. 

Yours sincerely

Headteacher

Letter 2 
To be typed on School Headed Paper
Date 
 

Strictly Private & Confidential 
Name

Address
Dear 

 

EMPLOYMENT AS FIXED TERM (INSERT ROLE) AT (INSERT SCHOOL)
  

I am writing to confirm the outcome of the meeting I held with you on (Insert date) at (Insert location).  Also present were (Insert name & role if applicable) and (Insert name & role) who was present to minute the meeting.
The meeting had been called to discuss your fixed term contract as a (Insert role) which was due to end on (date). As you are aware, and as we discussed, the reason that your appointment to this role was offered on a fixed term basis was due to (Insert reasons as per contract) and the end date agreed at the outset was (date).  
You made the following points at the meeting (inset as appropriate).
 

Having fully considered all the facts, I am writing to confirm that your employment as (title) will end on (date) as stated in your contract. This letter acts as formal notice of the termination of your contract.
However, you are entitled to be redeployed if there is a suitable alternative role available and in order to facilitate this please (insert details of what you need the employee needs to do)…..

As discussed you do have the right to appeal against this decision.  If you do decide to exercise this right of appeal you must do so, in writing detailing the grounds for the appeal, no later than (Insert date).

I would like to take this opportunity to thank you for your services and contribution to (Insert School name) and I am sure that the Governors and all your colleagues would like to join me in sending you our best wishes for the future.

Yours sincerely

Headteacher
Letter 3
To be typed on School Headed paper

Date 
 

Strictly Private & Confidential 
Name

Address
Dear 

 

ENDING OF FIXED TERM CONTRACT AS (INSERT ROLE) AT (INSERT SCHOOL)
A meeting has been arranged to hear your appeal against the ending of your fixed term contract, which is due to take effect on (date).

The appeal hearing has been arranged to take place at (time) on (date) at (venue).

Your appeal will be heard by a panel of Governors – (give names).

(Name) will be presenting the management case. You have the right to present your own case at the Hearing and to present any documents. Should you have any documents that you wish to be considered, please submit them to (Clerk to Governing Body) by (date).  Any papers to be referred to by management will be circulated to you at least (number of days) in advance of the hearing.

You have the right to be accompanied at the meeting by a trade union representative or some other person of your choice. 

Please confirm your attendance at the hearing by contacting (name) on (phone number) by (date) at the latest.

Yours sincerely

Headteacher
Letter 4 
To be typed on School Headed paper

Date 
 

Strictly Private & Confidential 
Name

Address
Dear 

RE: END OF FIXED TERM CONTRACT – APPEAL
I am writing further to the appeal hearing held on (date) at which you were present and accompanied by (name). (Name) presented the management case.

After giving full and careful consideration to all the facts presented at the hearing, I write to inform you/confirm to you that the panel decided to uphold the decision of (Headteacher). Your employment will therefore terminate on (date).

There is no further right of appeal.

Yours sincerely

Name

Chair of Governors Panel

Letter 5 
To be typed on School Headed paper

Date 
 

Strictly Private & Confidential 
Name

Address
Dear 

RE: ENDING OF FIXED TERM CONTRACT
I wrote to you on (date) to invite you to a meeting to discuss the ending of your fixed term contract.

You have advised me that you do not wish to attend a meeting and that you do not wish to challenge the decision to cease your employment at the end of the fixed term agreed at the outset.

Therefore, I am writing to inform you that your employment will end on (date) as stated in the contract issued to you on (date). This letter acts as formal notice of the termination of your employment. 

I would like to extend my thanks to you for the services and contribution you have made to the School and to wish you all the very best for the future.

Yours sincerely

Headteacher
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