HR/PAYROLL SCHOOL FACT SHEET No. 3
THE AGENCY WORKERS REGULATIONS 2010
What are the Agency Worker Regulations?

The Agency Workers Regulations 2010 will come into force on 1 October 2011.  The main purpose of the legislation is to provide increased protection to temporary agency workers, by providing rights to equal treatment – from day one in relation to some entitlements, and following a qualifying period for others.  

The Regulations define an “agency worker” as someone supplied by a temporary work agency to work temporarily for, and under the supervision and direction of a hirer, and who has a contract of employment (or similar agreement to personally undertake work) with the agency.  

Supply teachers and other temporary workers paid directly by the school are not covered by the Regulations.

Day One Rights

From day one of employment, all agency workers will be entitled to:

· Be given access to any of the hirer’s collective facilities that are available to directly employed staff as a whole, or to particular groups of staff.  These may include a canteen, car parking, childcare facilities, transport to work/between work sites, toilets/shower facilities, staff common room, prayer room, refreshments machines. 

· Information on internal job vacancies – details of the whereabouts of vacancy information, and/or the appropriate intranet access are sufficient.  This is so that agency workers have the same opportunity as directly employed staff to secure permanent employment with the hirer.  (It is not intended that vacancies that are not freely open to other staff should be included e.g. vacancies that are ring-fenced as part of an internal restructure).
Qualifying Period Rights

On completion of 12 weeks qualifying employment, agency workers will be entitled to equal treatment in comparison to staff directly employed by the hirer.  Equal treatment relates to basic working and employment conditions.
These include;

· Pay

· Duration of working time

· Rest periods and rest breaks

· Annual leave entitlement

· Paid time off for antenatal appointments

but not sick pay, pension, maternity and paternity pay, or redundancy pay etc.
Pay will include any sum payable to a comparable employee directly contracted to the school, including the basic hourly rate, overtime payments, shift/unsocial hours allowances, holiday pay, and performance related bonuses.  Where salary increments or cost of living increases would be applicable to a school’s employees, these must be paid to agency workers once the qualifying period is completed.  

Where an agency worker is paid more than the school’s own employees it will not be necessary to decrease their rate of pay to that of employees or increase the rate of pay to employees. The Regulations provide for equal treatment for agency workers when their pay is lower and they do not enjoy the same level of working conditions as comparable employees or workers. 

Pregnant Agency Workers 

Pregnant agency workers will be entitled to paid time off to attend medical appointments and antenatal classes once they have completed the 12 week qualifying period. 

In addition, if an agency worker is no longer able to undertake an assignment on pregnancy-related health and safety grounds, the agency will have to find suitable alternative work on terms which are not substantially less favourable than the previous assignment. If the agency cannot find suitable alternative work they will be required to pay the worker for the remainder of the original assignment.  Schools cannot refuse an agency worker who is pregnant on the basis that they may need time off, and must also ensure that an assignment is not terminated solely on the grounds of pregnancy as this would constitute direct sex discrimination against the pregnant agency worker. 

When does an agency worker qualify for equal treatment? 

Except for the Day One rights the agency worker will be entitled to equal treatment once she/he has worked for 12 weeks in the “same role” with the same hirer (see below for more detail on “the hirer”).  The “same role” will be the same post, or substantively the same role, regardless of changes in the agency through which the individual is provided.  
The qualifying period is not retrospective. An agency worker will only begin to accrue the 12 weeks qualifying period after the regulations come into force, even if the assignment started before 1 October 2011.  It is the responsibility of the providing agency to monitor qualifying periods and advise the hirer that equal treatment rights are to be applied.  However, it is important that schools understand how the qualifying period rules work.  The 12 week qualifying period is clearly defined within the legislation and there are clear rules about accruing service and breaks of service:

· Any week during which the agency worker works is counted, starting from the day they commence, even if only one day or a few hours in that week was worked.

· A break of less than 6 weeks in assignments will not break service.  When the agency worker commences their next placement, they would continue to accrue service towards the 12 weeks qualifying requirement.

· Breaks of up to 28 weeks due to sickness/injury or to undertake jury service, will pause service, and the agency worker will continue to accrue continuous service upon their return.

· Breaks due to annual leave, planned workplace shutdown (including school holiday closures) or industrial action will pause service.

· Breaks in service due to pregnancy, childbirth or maternity which take place during pregnancy and up to 26 weeks after childbirth, and any break where the agency worker takes maternity, adoption or paternity leave will count towards the qualifying period.  Service will continue to accrue for the intended duration or likely duration of the assignment (whichever is the longer).  

· A new qualifying period only restarts where there is a new assignment with a different hirer (and the worker is working exclusively for that new hirer), there is a break of 6 calendar weeks or more with the same hirer, or where there is a new assignment with the same hirer in a substantively different role.  

Factors used to determine whether a role is substantively different will include:

· The skills and competences needed

· The rate of pay

· Additional qualification and or training requirements

· Change of location, cost code or line manager

· Differences in the equipment to be operated

For supply teachers, a change in year group or subject area will not be treated as a substantially different post.

It is important to understand that an agency worker does not have to work for 12 consecutive weeks via the same agency to qualify for the right to equal treatment. The 12 weeks’ qualifying service can be accrued over a much longer period of work, and through more than one agency. 

Who is the Hirer – the School or the Local Authority?

The question of who is the hirer would be determined according to the circumstances of each case. The DfE have produced guidance in relation to supply teachers as follows:

	School
	The Hirer
	Implications for Qualifying Period

	Maintained Schools

a) Foundation, voluntary aided and foundation special schools

b) Community, voluntary controlled and community special schools, and maintained nursery schools.*
	The school’s governing body.

Either the local authority or the school’s governing body – depending on to whom the worker is supplied and who supervises and directs the work.
	Each individual governing body is the hirer.  Qualifying periods will not transfer to other schools.

It is possible to move between schools where the same local authority is the hirer, without stopping the clock on the qualifying period.

	Academies
	The Academy Trust.
	An agency supply teacher can move between academies where the same academy trust is the hirer without stopping the clock on the qualifying period.  If the worker moves to a maintained school or to a different academy trust, the qualification period restarts.

	Independent Schools
	The proprietor of the school.
	A move to any other school will break the qualifying.


*  The government guidance as to who is the hirer for these categories of schools is not definitive.  Discussions continue nationally and locally as to the interpretation of the guidance.  Ultimately it will be for agencies to determine the hirer, but we hope to be able to provide further clarification during the autumn term.
Who is Liable for Establishing Equal Treatment?

The school will be responsible for ensuring that the Day One rights are in place from the first day of employment for any agency workers engaged.  It is the responsibility of the agency to determine when the entitlement to equal treatment is triggered (by completion of the 12 week qualifying period), and to ensure that the appropriate pay and conditions are provided to the agency worker.  The school must provide the agency with sufficient information on working and employment conditions for the legal duties to be met.  Failure to do so would make the school itself liable for any infringement of the Regulations.  HR are producing a pro forma for schools to use, to provide information on pay and basic employment terms in a standardised format.
Anti-Avoidance Measures

The Regulations contain anti-avoidance measures to prevent agencies and hirers from structuring assignments in a way to prevent the agency workers from reaching the 12 week qualifying period. This includes supplying a worker to connected hirers, rotating workers or repeatedly terminating and recommencing assignments when the most likely explanation is to prevent the agency worker from accruing the 12 weeks’ qualifying period. In the event that a Tribunal finds that the Regulations have been deliberately avoided, they can award an agency worker compensation of up to £5000.

Process for an Agency Worker to Obtain Information

Agency workers are entitled to request information relating to their equal treatment rights if they believe that these have been infringed.  The process is different for rights that apply from day one and those that apply after the 12 week qualifying period.

· Day one rights – the agency worker makes a written request for information direct to the hirer at any point from the start of an assignment.  The hirer has 28 days to respond in writing, from receipt of the request.

· 12 week rights – the agency worker can make a written request to the work agency for information after the 12 week qualifying period has elapsed.  The agency will have 28 days to respond.  If the worker has not received a response within 30 days then they can make a request direct to the hirer, who then has 28 days to respond.

If the agency worker does not receive a response or is not satisfied with the response, they can make a claim to an Employment Tribunal.  

Recommendations

1. Contact any temporary work agencies used by the school on a regular basis and confirm that they are putting arrangements in place to meet the new legislative requirements, and establish what information/actions will be required of the school.  Verify if any changes will be made to the rates charged by the agency and when these would be applicable.

-
Schools are advised to review any contractual agreements they have with agencies to ensure that the responsibilities for meeting the legislative requirements (and who they sit with) are clearly defined.


-
Agencies that provide supply teachers should have information on the national pay rates and conditions of service applicable to teachers employed directly by local authorities or schools.  If an agency is not applying these, it will be required to do so for workers that complete the 12 week qualifying period.  Schools will be asked by agencies to provide information on the basic employment terms of posts where a qualifying period is going to be completed.  Schools can use the forthcoming pro forma to provide this information.

-
Schools should be informed by the agency at the start of an assignment, where an agency worker has a continuing qualification period, and if/when this is going to impact on the charges made to the school.


-
With reference to the guidance on “the hirer” above, schools are advised to inform agencies of their school classification when engaging agency workers, as this may have implications for calculating qualification periods.


-
It is also recommended that schools ensure temporary work agencies have established internal complaint mechanisms for dealing with pay and equal treatment issues, otherwise issues may progress directly to an employment tribunal.

2. Schools may wish to review their usage of agency workers and identify the extent to which any equal treatment ‘gaps’ might exist.  Where agencies indicate that charges will increase, schools may need to revise expenditure forecasts, or consider alternative means of managing fluctuating staffing demands.  Where schools obtain temporary staff via the Council’s Temporary Employment Agency (TEA), they will always be engaged on pay and employment terms in line with SCC/school terms and conditions, so TEA charges will not be affected by the Regulations.
3. Schools must establish “Day One” rights for agency workers, and ensure access is provided.  Existing recruitment practices should be reviewed to ensure that temporary agency workers are included in internal vacancy recruitment processes.  Details regarding school facilities and vacancy information can be incorporated into induction information for agency workers. 

4. It is good practice to ensure that all temporary agency workers are engaged with a specific assignment end date, to ensure that qualifying service during certain types of absence only runs on for the intended duration of the assignment.  (The end date can always be extended if necessary.)
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